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Environmental Law Consolidation:
Results of Request for Public Comment

This memorandum reviews comments we have received on the draft outline

of a consolidated California Environmental Code (September 1997). A copy of the

outline is attached for Commissioners.
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(Nov. 5, 1997) ............................................. 6

6. Robert A. Ryan, Jr., California County Counsels’ Association
(Nov. 12, 1997) ............................................17

7. H. Jess Senecal, Association of California Water Agencies
(Nov. 14, 1997) ............................................20

8 Marcia Grimm, California State Coastal Conservancy
(Nov. 17, 1997) ............................................23

9. J. William Yeates (Nov. 19, 1997) ................................26
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11. Ellen J. Garber, Jon F. Elliot, Executive Committee of the
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(Nov. 19, 1997) ............................................30
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14. Peter M. Rooney, California Environmental Protection Agency
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15. Edwin F. Lowry, California District Attorneys Association
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(Nov. 21, 1997) ............................................52
17. Joel R. Reynolds, Natural Resources Defense Council
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OVERVIEW

The reaction to the proposed consolidation of environmental statutes is mixed.

About half of those who express an opinion on the desirability of the project feel

that the overall effect would be beneficial. Opponents to the project raise a

number of concerns, which can be generalized as follows: (1) There is no need for

the project. (2) The negative consequences inherent in reorganization will

outweigh any benefits. (3) The project entails significant risks of inadvertent

policy changes. These concerns are discussed more fully below.

Commentators also suggest alternatives to the creation of a single consolidated

code and make specific suggestions on how the proposed outline of a

consolidated code can be improved. All commentators express at least some

willingness to review and comment on future materials relating to this study.

SUPPORT FOR CONSOLIDATED ENVIRONMENT CODE

The idea of consolidating environmental statutes into a single code is

supported by Professor Gregory Ogden (a Commission consultant for

administrative law), the San Francisco Bar Association, the Executive Committee

of the Environmental Law Section of the State Bar (State Bar), the California

Environmental Protection Agency (CalEPA), and the City Attorney of Long

Beach. See Exhibit pp. 5, 28-29, 30-35, 44-48, 52. These commentators believe that

consolidating environmental statutes into a single code will simplify access to

environmental statutes and will identify and possibly correct inappropriately

inconsistent, redundant, and obsolete provisions.

OPPOSITION TO CONSOLIDATED ENVIRONMENT CODE

The idea of consolidating environmental statutes into a single code is opposed

by the California County Counsels’ Association, the Association of California

Water Agencies, J. William Yeates, the Department of Fish and Game’s Office of

Oil Spill Prevention and Response (OSPR), and the California District Attorneys

Association. See Exhibit pp. 17-19, 20-22, 26-27, 37-43, 49-51. Their objections are

discussed below.

Project Unnecessary

A few commentators question the need for a comprehensive review and

reorganization of environmental statutes.
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The District Attorneys Association writes, at Exhibit p. 49: “Commercially

available publications now exist which consolidate the statutes into a single

volume, and able commentary exists that explains the interrelationships between

the statutes.”

The County Counsels’ Association writes, at Exhibit p. 17:

[T]he CCA committee is not aware of major inconsistencies
among “environmental” statutes nor is it aware that obsolescence or
duplication is a problem in an area of law which, in large part, is of
recent vintage. Further, nothing in the material of the  Commission
which has been made available to the public identifies a need to
undertake  [the consolidation project].

A similar sentiment is expressed by the Water Agencies Association at Exhibit pp.

20-21. The fact that these organizations, with clear expertise in their fields, are

unaware of significant problems with the present organization of environmental

statutes is useful information, but not conclusive. It is the Commission’s

experience, with other major statutory consolidation projects, that close study of a

body of law often reveals problems that were not immediately apparent at the

outset.

Another concern expressed by commentators is the possibility that the

Commission’s work would needlessly duplicate the recent work of the

Governor’s Blue Ribbon Unified Environmental Statute Commission. See Exhibit

pp. 6-16. This does not appear to be a problem. There are substantial differences

between the work of the Blue Ribbon Commission and the Legislature’s charge to

the Law Revision Commission. The Blue Ribbon Commission focused on

substantive policy issues, such as the functional unification of administrative

programs, e.g., multi-media pollution control and consolidated permitting

procedures. They recommended that these ends be pursued through

administrative and regulatory reforms, rather than statutory amendments. The

Law Revision Commission, on the other hand, is charged with studying and

recommending nonpolicy improvements to the organization of environmental

statutes.

Negative Consequences

A number of commentators believe that the broad reorganization of

environmental statutes will have negative consequences and that these

consequences will outweigh any benefits to be derived from reorganization. For
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example, the County Counsels’ Association (CCA) writes, at Exhibit p. 18: “The

reorganization, together with inevitable language changes, will increase, not

decrease, the complexity of a lawyer’s tasks[.]” The Association of California

Water Agencies (ACWA) writes, at Exhibit p. 20: “Such a broad reorganization

would not make the codes more usable and accessible, as intended, but would

result in greater confusion[.]”

Proponents of the project recognize the potential negative consequences but

believe that these consequences will be outweighed in the long run by project

benefits. For example, the California Environmental Protection Agency

(“CalEPA”) writes, at Exhibit p. 44:

[W]e believe that the inconvenience of renumbering existing
statutes will eventually be outweighed by the long-term benefits of a
consolidated and organized environmental code.

The issues discussed in this section relate to problems that are inherent in any

substantial reorganization of statutory law:

Effect on current practitioners. Those who already practice environmental law

have made an investment in learning the intricacies of the current statutory

system. A large scale reorganization and renumbering will require practitioners to

relearn the organizational aspects of this body of law and replace obsolete

reference materials. See Exhibit pp. 18, 20-21, 24, 44. Reorganization would also

require substantial conforming regulatory amendments by administrative

agencies. See Exhibit p. 18.

Cross-referencing required. A large body of case law has developed interpreting

environmental statutes. Application of this law to new sections will require a

cross-reference to indicate the source of the new law. This complicates research in

a way that will continue even after the new sections have become familiar to

practitioners. See Exhibit pp. 18, 20-21, 26.

Disruption of existing logical placement. In some cases moving a section into a

consolidated Environment Code will improve access to environmental law but

will have some negative effect on the body of law from which it is drawn. The

District Attorneys Association provides an example, at Exhibit p. 50:

Health and Safety Code Section 11374.5 provides penalties for
the disposal of hazardous substances by a manufacturer of
controlled substances, and provides specific directions where
penalty monies should go to clean up environmental contamination.
If this section were moved to a new environmental code, it would
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no longer be grouped with statutes which criminalize drug
manufacturing crimes, and could be missed by a prosecutor with
limited training in environmental enforcement.

The Commission consultants recognize this point and recommend against

breaking up integrated bodies of law such as the Revenue and Taxation Code

(which contains various environmental tax and fee provisions). The difficulty will

be in determining when the benefit of consolidating a section is outweighed by

the cost of disrupting its existing placement.

This problem is exacerbated by the inherent difficulty in defining the

conceptual limits of “environmental law.” By way of example, the California

Coastal Conservancy notes, at Exhibit p. 25:

The possible exclusion of general land use planning and zoning
statutes from other more specifically “environmental” provisions
relevant to development projects would not appear to serve the
purpose of making the body of law more accessible and usable. At
the same time, as your outline discussion notes, this is an extensive
body of law not exclusively “environmental” in character. This is a
fairly obvious example of the difficult choices we think the
consolidation project will face in numerous, small ways not so
immediately apparent. It is difficult to assess in general, and in the
abstract, what the consequences of either choice may be.

Risk of Inadvertent Policy Change

The commentators have identified several situations where an apparent

nonpolicy change could inadvertently result in a substantive policy change. These

problems are discussed below:

Changes in interpretive context. As noted by the California Coastal Conservancy,

at Exhibit p. 24:

The context in which a particular statute or group of statutes
occurs is often important as an aid to interpretation; segregation of
existing statutes into environmental and non-environmental
categories, or in different subcategories within an environmental
code, could have unintended consequences with respect to their
understood meanings.

CalEPA provides an example of this problem, at Exhibit p. 48:

The context or placement of a statute may also affect its
interpretation. For example whether a particular statute is
categorized as a “water resource” statute or a “wetlands protection”
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statute may influence how the courts interpret it, even if the two
areas overlap.

Another example cited by CalEPA involves the question of applicable definitions.

Reorganization may result in the aggregation of sections that were previously

subject to different definitions. In such a case, the application of a general

definition may be problematic. Any consolidation will need to be carried out with

careful attention to the interpretive context of the sections to be moved.

Changes in administrative jurisdiction. Another concern, raised by several

commentators, is the possibility that relocation of a section may fragment an

agency’s organic statute, inadvertently reassigning responsibility for enforcement

or administration of that section to another agency. See Exhibit p. 32. An example

of this is provided by the District Attorneys Association at Exhibit p. 50:

Section 5650 of the Fish and Game Code prohibits one from
depositing, permitting to pass into, or placing where it can pass into
waters of the state, any material deleterious to fish, plant life, or bird
life. Moving this section to a consolidated water quality section of a
proposed environmental code would immediately raise the question
as to what agency would have primary enforcement jurisdiction.
Would it be the Department of Fish and Game, which now has this
authority, or would it fall to the State Water Resources Control
Board, which enforces other significant water pollution statutes?
The effect on environmental quality could be significant, since the
Department of Fish and Game enforces a zero-tolerance pollution
statute designed to protect sensitive fish and wildlife, whereas the
Water Boards have historically been more concerned with balancing
often competing “beneficial uses” of water resources, enforced
through drinking water standards. Drinking water standards allow
levels of chlorine which fish cannot tolerate.

Any consolidation will need to be carefully conducted in order to preserve

existing agency responsibilities.

Federal delegation requirements. The State Bar notes, at Exhibit pp. 32-33:

A number of California’s environmental quality statutes were
either adopted or amended to allow California to be delegated
authority by the United States Environmental Protection Agency to
implement parallel federal statutes (e.g. Clean Air Act, Clean Water
Act, hazardous waste statutes). One of the prerequisites of such
delegation is that the state laws be structurally and semantically
consistent with the federal environmental statutes and regulations.
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Hence, numerous instances of fragmentation, overlap and
inconsistency within state laws owe their existence to the structure
and language of the parallel federal laws over which the State has
no direct control. Some examples include different and inconsistent
definitions of hazardous substance/hazardous material, and
overlapping requirements for release prevention programs. Efforts
to improve California’s statutes could complicate, and might even
endanger, the State’s continued ability to maintain federal
delegation.

Maintenance of federal delegation represents an important external constraint on

the scope of any statutory reorganization.

Inconsistency, redundancy, and obsolescence. Several commentators caution the

Commission against inappropriately “correcting” apparently inconsistent,

redundant, or obsolete statutes. As discussed above, apparent defects of this kind

may be an intentional accommodation to federal requirements. What’s more,

apparent inconsistencies may represent intentional policy compromises. The

District Attorneys Association provides an example, at Exhibit pp. 50-51:

California’s environmental statutes have been written piecemeal
over a period exceeding one hundred years. One of the earliest, …
Section 5650 of the Fish and Game Code, was originally enacted in
the 1870s. Its zero-tolerance for water-based pollutants is arguably
inconsistent with other sections of the Water Code, CEQA, or
provisions of the Forest Practices Act which, it can be argued, accept
environmental degradation and pollution in varying degrees at
various levels of mitigation. During the last full legislative session,
SB 649 (Costa 1996), as initially proposed, would have required a
prosecutor to demonstrate environmental harm before proceeding
with a § 5650 prosecution. Proponents argued that statutes enacted
since the 1870s adequately regulated polluters, and that the zero-
tolerance provisions in § 5750 were either obsolete, unnecessary, or
in conflict with other statutes. Proponents also argued that § 5650
was unfairly inconsistent with provisions in the Water Code and
other codes which allow holders of permits to discharge pollutants
into state waters. They proposed that those permit holders be
exempt from § 5650’s prohibitions. This hotly-debated and
controversial measure passed with amendments, and was
subsequently modified by AB 11 (Escutia 1997). This legislative
process is a perfect example of the complexities involved in
updating “obsolete” provisions and harmonizing seemingly
inconsistent statutes. Fundamental policy decisions were implicated
in what some initially characterized as an innocuous modernization
of the Code.
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CDAA believes that many — and perhaps most — alignments
and “modernizations” will necessarily involve policy choices in the
form of options that either strengthen or loosen environmental
protection, depending on which option is selected. these are policy
choices which are legislative in nature, and should not be made by a
committee. A comprehensive environmental statute will probably
involve hundreds of such choices, making intelligent legislative
debate on an entire package very difficult to achieve.

Staff conclusion. The concerns discussed in this section are serious ones.

However, the staff believes that, in most cases, the Commission will either be able

to distinguish on its own that a particular change has an effect on policy, or will

be readily apprised of that fact by members of the public. Of course, considering

the volume of material to be covered, there is some possibility that an inadvertent

policy change could escape detection by the Commission and public

commentators. These remaining issues could then be worked out in the legislative

process. However, as the District Attorneys Association notes in the last

paragraph quoted above, legislative scrutiny of every proposed change for

inadvertent policy ramifications could substantially complicate legislative

consideration of the Commission’s recommendation.

PROPOSED ALTERNATIVES

The commentators suggest a number of alternatives to the full consolidation of

environmental statutes within a single code. These alternatives are discussed

below.

Limited Scope

Some commentators are open to consolidation of environmental law into a

single code so long as the scope of consolidation is limited in a specified way. For

example, the Department of Health Services believes that consolidation may be

beneficial so long as it does not affect any provisions of the Health and Safety

Code. See Exhibit p. 36. The Water Agencies Association is opposed to

consolidation, but is willing to consider consolidating “statutes directly impacting

environmental protection” if “natural resource” statutes, such as those governing

water resources, are excluded. See Exhibit pp. 21-22.

The Department of Health Services suggestion seems unworkable. If a

consolidation of environmental law is to accomplish anything, it must include

provisions of the Health and Safety Code. The Health and Safety Code contains a
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substantial part of the laws that are clearly “environmental,” including most of

those that address pollution control.

The Water Agencies Association suggestion is more tenable, as it turns on a

conceptual distinction — environmental protection versus natural resource

management. However, the boundaries of this concept would probably be as

difficult to define as the limits of “environmental law.” For example, are laws

governing drinking water standards environmental protection laws or natural

resource laws? What’s more, it isn’t clear why consolidation would be beneficial

in the context of environmental protection, but not in the context of natural

resource management.

Consolidation Within Existing Codes

A more limited alternative would be to consolidate distinct bodies of law

within existing codes, without creating a new Environment Code. Under this

approach, the Commission would narrowly target and reform specifically

identified problem areas. For example, Mr. Yeates suggests the consolidation of

laws relating to the California Environmental Quality Act. See Exhibit pp. 26-27.

The Office of Oil Spill Prevention and Response proposes consolidating

provisions relating to river and stream protection in the Fish and Game Code. See

Exhibit p. 41-42.

This approach would certainly simplify the Commission’s task and would

undoubtedly be beneficial in the areas examined. However, the overall benefits of

large scale consolidation (simplification of access to a unified and organized body

of law) would be absent.

Consistency Review of Existing Codes

The County Counsels’ Association opposes the project in general, but might

accept a review of environmental laws for the limited purpose of resolving

inconsistencies. See Exhibit p. 19. Again, such a limited project would be

beneficial, but would not achieve the benefits of consolidation.

Development of Reference Tools

A few commentators endorse the idea of the development of reference tools,

such as a comprehensive index of environmental laws, as an alternative to

consolidation. See, e.g. Exhibit pp. 21-22, 33-34. This would have the benefit of

improving access to environmental laws that are scattered throughout the various

codes, without raising any of the problems discussed above. However, it isn’t
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clear how such a proposal would be implemented. Would the Commission create

the reference tools itself or recommend that another agency be charged with that

responsibility? Who would have responsibility for maintaining these tools so that

they remain current and accurate?

Another problem with this approach is that it would substantially duplicate,

without necessarily improving upon, existing commercially available reference

tools that already consolidate and explain the interrelationships between

environmental laws. It isn’t clear what additional benefit would be derived if the

state were to produce similar tools.

SPECIFIC SUGGESTIONS FOR IMPLEMENTING A CONSOLIDATED ENVIRONMENT CODE

Several commentators make specific suggestions for the improvement of the

Commission’s proposed outline. These suggestions, which the staff has not

analyzed in any detail, are set out below:

• The California Coastal Conservancy suggests that land use and
conservation provisions relating to conservation easements, open
space, and agricultural preservation should perhaps not be
consolidated in the proposed Environmental Code, but rather be
consolidated with other property provisions in the Civil Code.
See Exhibit p. 25. Further, the Commission should consider
consolidation of statutes relating to funding for parks, open
space, and wildlife conservation. Id.

• Mr. Yeates proposes consolidating CEQA with the statutory
exemptions to CEQA that are scattered throughout other codes.
Furthermore, CEQA may be better placed in Division 8 (Land
Use and Conservation), than in Division 1 (General). See Exhibit
pp. 26-27.

• Some members of the San Francisco Bar Association suggest
moving Division 7 (Solid and Hazardous Waste) to follow
immediately after Division 4 (Toxic and Hazardous Substances).
See Exhibit p. 29.

• The Office of Oil Spill Prevention and Response suggests that
Division 1 (General) be reviewed with an eye toward clarifying
that CalEPA and the Resources Agency are exclusively
responsible for managing all environmental and natural resource
agencies. Further, the provisions governing oil spill prevention
and response should not be divided between Division 3 (Water
Resources — Fish & Game Code §§ 5650-5655) and Division 4
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(Toxic & Hazardous Substances — Lempert-Keene-Seestrand Oil
Spill Prevention and Response Act, Gov’t Code §§ 8574.1-
8475.23, 8670.1-8670.72; Pub. Res. Code §§ 8750-8760.) See Exhibit
pp. 41-43.

• CalEPA has set out a number of detailed suggestions for
improvement of the outline. Some are drafting suggestions (not
listed below), while others are more substantive: (1) Division 5
(Pesticides) should include specified sections from the Food and
Agricultural Code, Business and Professions Code, and Health
and Safety Code Section. (2) Division 7 should be divided into
solid and hazardous waste components. (3) The solid waste
section of Division 7 should include specified sections from the
Public Resources Code. See Exhibit pp. 47-48.

COMMISSION ACTION

The Commission should now decide whether and how to proceed with this

project. If the Commission agrees with the commentators who oppose the project

in any form, it should report that decision and the basis for the decision to the

Legislature. If, on the other hand, the Commission decides to proceed with some

form of statutory review and consolidation, it should decide the scope and

direction of the project.

Respectfully submitted,

Brian Hebert
Staff Counsel
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